
 

 

 

Legislative Task 
Force  

Meeting #15 
 

     Tuesday November 18, 2014 
8:00 – 10:00 AM 

 
 

Room 300, 3rd Floor 
Department of Environmental Management 

235 Promenade Street Providence, RI 
 

Agenda 
 

8:00 Welcome and Overview of Agenda – Kevin Flynn, DOP 
 
8:05 Review/feedback on meeting notes for October 31, 2014 – (All) 
 
8:15 A. Presentations: None 

 
B. Discussion of Task Force Comments / Discussion Points (All)  
 
• DISCUSSION POINT #1: Do we also need to mention setback since it’s 

mentioned in report but not included here? 
• DISCUSSION POINT #2: How long should the time period to the sunset date 

be?  
• DISCUSSION POINT#3: Should municipal notification requirement be in the Law 

or Regulations? 
 
 

9:55 Next Steps– Nancy Hess, DOP 
 

A. Request for final comments by Friday, December 5th. 
 
10:00  Adjourn 
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Legislative Task Force Meeting #14   
 
Friday, October 31, 2014 
 
8:00 AM – 10:00 AM  
Rhode Island Department of Environmental Management 
Room 280, 235 Promenade Street, Providence, RI 
 
Task Force members in attendance: James Boyd (Coastal Resources Management Council), Joseph Casali 
(Civil Engineer Representative), Russell Chateauneuf (Civil Engineer Representative), Janet Coit (DEM), Thomas 
D'Angelo (Builder’s Trade Association), Gary Ezovski (Business Community Representative), Kevin Flynn (DOP-
Associate Director), Lorraine Joubert (Environmental Entity Representative), Thomas Kravitz (Municipal 
Representative–Burrillville), Tom Kutcher (Wetlands Biologist), Scott Moorehead (Business Community 
Representative), Doug McLean for Vincent Murray (Municipal Representative-S Kingstown) Eric Prive (Civil and 
Environmental Engineering Representative), Scott Rabideau (Business Community Representative), and Nancy 
Scarduzio (DOA-Office of Regulatory Reform). 
 
Agency staff members present: from DOP; Nancy Hess, from DEM; Sue Kiernan, Carol Murphy, Ernie 
Panciera, and Marty Wencek. 
 
Comments on Meeting Notes: K. Flynn called for any changes, addition or notations to the September meeting 
notes. For September 16, 2014 – Page 2,1st paragraph delete the sentence “Buffers that are larger than 50 feet 
are likely necessary” and page 2, 2nd to last paragraph change the word verses to vs. For September 26, 2014  
there were no comments. 
 
 Mr. Flynn opened the meeting with review by N.Hess of the additions to the working draft resulting from 
the last meeting. Ms. Hess outlined 2 new factual pages for Part 2 consisting of a new chart condensing the table 
of municipal ordinances previously sent to the Task force. The factual additions to Part 3: Today’s Science, were 3 
pages of the key scientific findings for wetland and OWTS buffers. Also added was a new Appendix F: Other 
Topics, for those ideas related to wetlands or OWTS that were not specifically setbacks. The Working / Writing 
Group decided to separate these items from the recommendations so there wouldn’t be confusion as to what the 
actual recommendations were. 
 
 Next Ms. Hess gave an overview of the new text for Part 4: Conclusions /Recommendations. This new 
section was produced by the Working / Writing Group after the Sept. 26th meeting and is intended to summarize 
the proposal and concepts discussed at that meeting. The Section starts by explaining the charge to the Task 
Force and the items Task Force specifically examined; that buffers are protective, eliminating duplication of 
permits, clarifying terminology, and ensuring adequate funding for implementation of the recommendation. Page 1 
is the introduction and summary of the legislative charge. Page 2 is the findings of the Task Force including the 
assessment of gaps and what those gaps are. The findings indicate that; 

• there are gaps in the 1971 Wetlands act as amended 
• science shows water quality could be significantly improved if a 100 foot buffer could be maintained 
• existing regulations may be inadequate to protect small wetlands (vernal pools) 
• the OWTS setback standards are sufficiently protective of the State’s water resources 
• there needs to be consistency between the state agencies and the municipalities to promote better 

protection for wetlands and a clear, and predictable regulatory system 
• science indicates there is justification for larger buffers and rational for the local ordinances 
• municipalities generally lack expertise that is available within the state of the State wetlands regulatory 

programs 
• to eliminate duplicate reviews the State authority should be expanded in law and agency rules to increase 

state jurisdictional area 
• the value of local input and a role in the state permitting process needs to be examined. 
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Page 3 presents the recommendations based on the assessment and identification of gaps and the findings. The 
recommendations fall under the headings of statutory changes and regulatory changes and funding. Ms. Hess 
pointed out 2 highlighted items for discussion points today as there did not seem to be consensus on those items 
at the last meeting. These were; 1) should the jurisdiction area be 200 or 300 feet and 2) should DEM in certain 
circumstances (such as critical resource areas) be allowed to declare the entire jurisdictional area a vegetated 
buffer? 
 
 Discussion that was free-wheeling took place on the findings and recommendations. The first item 
discussed was clarifying terminology. G. Ezovski said that confusion over use of the words “buffer” and “setbacks” 
interchangeably continues to occur. The report should establish what they should be to avoid confusion. A buffer 
zone is a naturally protected area. A setback is the distance between the wetland and land disturbance/ 
construction. A glossary of terms is intended to be included in the report. It was also suggested by N. Scarduzio 
that the terms also be put right up front for clarity.  
 
 The next item discussed was revising the wetland regulations and the adequacy of OWTS setbacks. 
Discussion ensued about current procedures and the order of reviews with agencies, between towns and the 
state, and the finding that OWTS regulations are felt to be sufficiently protective. A question was raised that if 
wetland buffers are increased to 100 feet do the OWTS setbacks need to change too? OWTS regulations are 
generally sufficient in terms of horizontal setbacks but if the wetland buffers are increased then should the OTWS 
setbacks be increased to be consistent with them? Currently wetland approvals are required first before one can 
get an OWTS permit. If buffers are to remain undisturbed then the OTWS will have to observe that requirement 
otherwise an OWTS variance would be needed. An OTWS in a CRMC application must be outside of the setback 
and the buffer. Much debate took place on the question but generally members agreed that the more inclusive 
language in complying with a wetlands permit first rather than changing numbers in the OWTS regulations would 
provide adequate protection and help with permit streamlining. The current system works very well in ensuring 
that the wetland and OWTS applications are coordinated. To implement the recommendations a good amount of 
time will be necessary to revise the regulations accordingly. 
 
 Much debate took place next on whether the recommended jurisdictional area should be 200 or 300 feet.  
Members discussed that merits and drawbacks of the differences between the numbers, how critical resources 
areas should be protected and if there should be provisions for existing lots of record. Various points of views 
were presented and discussed concerning the suggested numbers. Increasing the jurisdictional area will 
standardize protection and allow a clear predicable system. The myriad of town setbacks will go away and the 
towns would be able to petition DEM for increased protection based upon critical resources. The size of the 
proposed jurisdictional areas was discussed and debated. The consensus was as follows: 
 

• 200 feet from all streams regardless of size and drinking water supply areas and possible 300 for 
critical resources, and 

• 100 feet from all other vegetative wetlands and standing water bodies including vernal pools. 
 
 Next discussion on adequate funding and staff resources for handling the increased permits under the 
new areas, along with ensuring the Towns the opportunity for review took place. It seems very clear that the 
number of applications and workload for DEM will increase with the recommendation. As discussed at the last 
meeting, most (90% +/-) wetland applications are insignificant alterations which the towns do not see, how will 
Towns comment or give input on more permits? How will things be clear and predictable as it is not likely that 
additional money or staff will be granted to DEM? Members debated on a provision to allow the towns to comment 
within a defined time period that does not slow down the review process does not seem unreasonable. The 
decision would still be by DEM and the tradeoff is the elimination of the need for redundant permits from the 
Towns. For some communities the removal of an authority which they have held for a long time will be 
problematic if no other option is offered. This could be very problematic at the Legislature for approval of a new 
system. Municipalities may be comfortable if it was shown more protection is provided by DEM and they have 
input. Various methodologies were discussed for notice. But the “how to do it” was beyond the ability of the Task 
Force to decide at this meeting and should be defined in new rules. 
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 Other discussion was that amendments to the wetlands statue on notice and allowing such and 
consideration of the time needed to do the necessary rule making should be included. Everyone was in agreement 
of continuing public notice for significant applications. There was agreement that the legislation to be proposed 
should include that municipalities are required to be consulted in the rule making process and a role for their input 
on permit reviews should be defined in new rules. Much debate took place on what type of application would be a 
threshold to trigger notice to the Town for review? Is there another category for notice besides insignificant or 
significant alterations? Another idea was making provisions for existing lots of record under the new jurisdictional 
areas. Much of the remaining discussion touched on items for rulemaking to implement a clear, new system rather 
than recommendations for the report.  
 
 Finally discussion concluded with the end point of the recommendations (report) which will be the General 
Assembly. S. Rabideau mentioned that most legislation does not get approval. The Task Force should put forth a 
report and subsequently DEM’s legislation that meets current science and reflects a consensus between the 
environmental, local and building communities. Again it was repeated that time will be needed to develop new 
regulations.     
 
 The meeting concluded with a request for comments by N.Hess. She will send members the Word version 
of Part 4 and asked that comments be returned in the Track changes format.  Also there will be an informational 
session that DOP will hold on Nov 19th for all municipal planners to inform them of the progress to date of the 
Task Force and solicit feedback on the recommendations. Members will be invited to the session. The next 
meeting will be November 18th. 
 
 
Adjourn 
 
10:00 AM 
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The Legislative Charge 
 

1. Assessing the Adequacy of Protection.  
2. Identification of Gaps in Protection. 

 
The Task Force finds: 
 
 The 1971 Wetlands Act as amended contains significant gaps and is not adequate to 
protect wetlands. The areas adjacent to wetlands that are needed to fully protect the functions and 
values of all wetlands vary widely and, based on the scientific literature review and presentations, are 
generally greater than currently provided by either State or local current regulations. The science 
indicates that water quality can be significantly improved in many cases if at least a 100-foot 
buffer is maintained. Larger buffers are generally required for protection of habitat for wetland-
dependent wildlife. Currently, State wetland regulations have only a 50-foot perimeter from most 
wetlands other than rivers and streams.  
 
 Some wetlands may be deserving of added protection because of their unique characteristics or 
importance to the public. However, there is no clear process by which to facilitate providing greater 
protection to these wetlands. Most small size wetlands such as vernal pools often have no perimeter 
wetland under State law and rules, and are essentially unprotected. Some small wetlands perform    
important functions, and some have limited value such that a buffer requirement may be waived with 
proper justification and consultation/approval. Existing regulations are inadequate to protect small 
wetlands that are important for biodiversity and may help filter, infiltrate and store 
floodwaters. These areas may not be mapped since they are small, and FEMA and other maps focus on 
larger systems, not small wetlands.  
 
 In general, setbacks for OWTS established in the State OWTS regulations are felt to 
be sufficiently protective of the State’s water resources. These setbacks are greater for critical 
resource areas (drinking water supplies and coastal salt ponds) and for systems with large design flows.   
 
 There needs to be consistency between State agencies and municipalities to promote a clear, 
predictable and reliable regulatory system within the state of RI that is easy to follow. Currently, 25 
municipalities have adopted ordinances that set forth requirements related to wetland buffers and OWTS 
setbacks that are considered more protective of water and wetland resources. Reflecting their lead role in 
regulating land use, local wetland buffer ordinances are established as authorized under State Law 
consistent with  R.I. Gen. Law § 45-24- 30, General Purposes of Zoning Ordinances, which includes: 
 

(3) Providing for orderly growth and development which recognizes: 

ii) the natural characteristics of the land, including its suitability for use based on soil 
characteristics, topography, and susceptibility to surface or groundwater pollution; and 

  iii) the values and dynamic nature of coastal and freshwater ponds, the shoreline, and 
freshwater and coastal wetlands. 

As noted above, science concerning the function of natural vegetated buffers with respect to 
water quality and wildlife habitat provides justification for larger buffers and a sound 
rationale for the local ordinances. Local ordinances also allow the municipality to apply local 
knowledge to the review of applications. The existence of  varying State and local requirements for 
buffers and setbacks is considered problematic by the development community and property owners in 
that it leads to duplicative reviews of the same aspect of a proposed application for development or other 
alteration. This situation can results in additional costs being expended during the application review 
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process as well as additional uncertainty due to the varying manner in which variances to buffer 
requirements are authorized at the local level.  
 
 Finally, the Task Force discussed that municipalities may generally lack scientific expertise that is 
available within the staff of the State wetlands regulatory programs. High turnover and different levels of 
expertise among volunteer boards and or committees (generally Zoning boards or Conservation 
Commissions) may result in weak findings of fact and poor decisions on applications for variances or 
special use permits involving wetland buffers at the municipal level. 
 
 To eliminate duplicative reviews, the State authority for regulating land development 
and other alterations in proximity to wetlands (and surface waters) should be enhanced by 
modifying RI General Law and agency rules to increase State jurisdiction and responsibility. 
This would expand protection through the designation of larger buffer areas where warranted to achieve 
appropriate resource protection. However, municipalities must have assurance that state regulations for 
freshwater wetlands and OWTS are will be protective of local municipal interests while eliminating to 
eliminate dual (state and local) permitting processes.  
 
 Currently, State approvals of freshwater wetland “insignificant alterations” exclude a 
process for local participation and thereby may limit the use application of local knowledge 
of to existing problems and potential impacts. Examples include drainage problems affecting 
municipal roads and neighboring properties, water quality impairments, and important wetland values. 
This is a serious concern since most State freshwater wetlands approvals are issued as “insignificant 
alterations” without benefit of local review. With respect to wetland buffers, proposed changes to State 
law to eliminate conflicting standards and duplicative review needs to recognize the value of local input 
and should clarify the role of local governments in the State permitting processes in order to assuage 
community concerns.  As part of the transition to a system that eliminates duplicative reviews, 
municipalities should must be afforded the opportunity to seek to have the State apply additional 
protection to designated resources in their community through State regulations.  Furthermore, where 
larger buffers or setbacks are established to provide additional protection, as feasible they should be 
applied equally to all qualifying resources; e.g. larger buffer around tributary streams to drinking water 
supply reservoirs.  
 
 
Based on the above assessment and identification of gaps, the Task Force recommends the following 
legislative and regulatory changes: 

 
Statutory Changes 

 
S Revise state law to define or redefine the terms “jurisdictional area”, “buffer”, and “setback” 

as they apply to wetlands regulation. The jurisdictional area should designate the resource to 
be protected (vegetated wetland, type of waters, etc.) and lands adjacent to the resource 
where activities are directly regulated. The jurisdictional area is a regulated area containing 
buffers and setbacks. Strict avoidance and minimization policy would apply to buffer areas 
within the jurisdictional area. Certain activities within the jurisdictional area may be allowed 
by permit or exemption as provided for in regulation.  Buffer areas would designate lands 
intended to be maintained in an undisturbed, natural vegetated condition.  

 
DISCUSSION POINT #1: Do we also need to mention setback since it’s mentioned in 
report but not included here? 

 
S Revise state law to provide state agencies with additional authority and jurisdiction in order 

to allow for the adoption of strengthened protective requirements for freshwater wetlands as 
well as the lands adjacent to these resources. (Note: As used herein the term freshwater 
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wetlands is inclusive of flowing rivers and streams, and standing water bodies, including 
ponds.)   The statutes affected include the Freshwater Wetlands Act, state laws establishing 
DEM and CRMC, as well as potentially other statutes as may be identified during legal review 
and bill preparation.  

 
o Establish a jurisdictional area of 200 feet from all rivers and streams regardless of 

size and from drinking water supply reservoirs, and.  
 

o Establish a jurisdictional area of 100 feet from all vegetative wetlands and standing 
bodies of water. This action would afford proper protection to lakes and ponds and 
other wetlands, and critical protection to vernal pools and areas subject to storm 
flowage.  

 
S Revise state law to eliminate the terms “perimeter wetlands” and “riverbank wetlands” within 

the definition of “freshwater wetland” and instead establish the “jurisdictional areas” with 
respect to vegetated wetlands and rivers and streams. The purpose of the law would be 
revised to reflect protection of wetlands and adjacent areas. Other definitions should be 
clarified as needed to support this change. 

 
S Revise state law to clarify that vernal pools are to be included in the definition of freshwater 

wetland. 
 
S Revise state law to reflect a sunset provision that would phase out local authority for 

ordinances related to wetland buffers and OWTS setbacks and specify a definitive time 
deadline by which appropriate changes to both state regulations and municipal ordinances 
would be made in order to end the application of varying duplicate standards. 

 
DISCUSSION POINT #2: How long should the time period to the sunset date be?  

 
S Create a local notification process for the benefit of abutting residents and community. 

 
DISCUSSION POINT #3: Should municipal notification requirement be in the Law or 
Regulations? 
 

Regulatory Changes 
 

R Revise state (DEM, CRMC) regulations to improve consistency on the use of the terms “buffer” 
and “setback”. Clarify and simplify the definitions used in wetland regulations where feasible. 

 
R Revise state regulations to establish and specify requirements for buffers (undisturbed areas) and 

setbacks within the limits of authorized jurisdictional areas. Opportunities for municipal input shall  
be provided during the normal rule-making process. The designation of buffers would reflect the 
resource characteristics and watershed protection needs and take into account existing land use. 

 
R Revise regulations to include allow for a provision in the wetland and OWTS regulations to enable 

petition by local communities for the identification of “Critical Resource Areas” that may need 
added protection.  

 
 
Funding 
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In order to implement the recommendations of this report, additional resources will be needed. 
Legislation must be drafted, and regulations will have to be developed, and some policies will have to be 
changedamended.  

 
F Increase funding for DEM to budget for program needs and to hire additional staff in order to carry 

out changes of an anticipated increased workload and ensure communication between the State and 
cities and towns during application reviews. 
 

F Ensure there is adequate state staff to ensure compliance with wetland buffers and conditions of 
approval during and after construction.  



Who:  
Municipal Planners 
 

Date:  
Wednesday 
November 19, 2014 
 

Time:  
12:30—2:30 PM 
 

Location:  
RI DOA  
Conference Room A  
2nd Floor 
One Capitol Hill 
Providence, RI 
 

Parking:  
DOA,DOH or DOT lots 
or on the street 
 

Cost:  
None (Bring a lunch or 
get one downstairs in 
the cafeteria) 
 

Please RSVP to: 
Nancy Hess 
Phone: 401.222-6480 
 Or Email:  
 

nancy.hess@doa.ri.gov 
 

 Join us for an informational  
presentation &  discussion on: 

  

The 2014 Legislative Task 
Force on Wetland and OWTS 

Setbacks 
 

  Lead by  

Kevin Flynn & Nancy Hess 
 

 

 This will be an overview of the 2013 legislative mandate. 
The session is for municipal planners. Topics covered will 
be an overview of the Task Force’s  scope of work, the 
subjects reviewed by the Task Force, the timeline, and a 
summary of the draft recommendations to be submitted in 
the final report of the DOP. 
 

Detailed information on the Task Force can be found at: 
 

http://www.planning.ri.gov/statewideplanning/land/ltf.php 
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