R HODE ISLAND
DIVISION OF

Legislative Task Force

PLLANNING Meeting #12

Tuesday September 16, 2014
8:00-10:00 AM

Room 300, 3rd Floor
Department of Environmental Management
235 Promenade Street Providence, Rl

Agenda

8:00 Welcome and Overview of Agenda— Kevin Flynn, DOP
8:05 Review/feedback on meeting notes for July 17, 2014 — (All)
8:10 Topics and Presentations:

A. Overview of Working Draft. 9.12.14 -— Nancy Hess, DOP

B. Key Scientific Findings — (Garo/ Murphy & Ernie Panciera, DEM)

1. Questions & Task Force Discussion — All - moderated by Kevin Flynn

9:45 Task Force Member - Lorraine Joubert - OWTS & Biomats
9:55 Next Steps— Nancy Hess

A. Homework for Task Force Members:

a. Identifying Adequacies and Gaps to be addressed

b. Comments & edits on Report
B. Upcoming meeting dates

10:00 Adjourn




Legislative Task Force Meeting #11

Thursday, July 17, 2014

8:00 AM — 10:00 AM
Rhode Island Builders Association ﬁ
450 Veterans Memorial Parkway, East Providence, RI

——————

Task Force members in attendance were: James Boyd (Coastal Resources Management Council, Russell
Chateauneuf (Civil Engineering Representative), Janet Coit (DEM Representative), Thomas D'Angelo (Builder’s
Trade Association), Gary Ezovski (Business Community Representative), Kevin Flynn (DOP-Associate Director),
Thomas Kravitz (Municipal Representative — Burrillville), Scott Moorehead (Business Community Representative),
Eric Prive (Civil and Environmental Engineering Representative), and Nancy Scarduzio (Office of Regulatory
Reform).

The Division of Planning (DOP) and DEM also had several agency staff members present. From DEM; Brian Moore,
Carol Murphy, Ernie Panciera, and Alicia Good. Nancy Hess was present from DOP.

Mr. Flynn opened the meeting by explaining that there were two guest speakers for this meeting provided
by the Rhode Island Builders Association. The subject today was how wetland buffers and OWTS setbacks are
regulated in the State of Maryland. Both speakers have backgrounds of state government and private sector
experience. Andrew Der is a Principal and Environmental Consultant of Andrew T. Der & Associates, LCC. Mark
Eisner is a Professional Geologist, and President of Advanced Land and Water, Inc. Both gentlemen are from
Maryland.

Mr. Der presented first and spoke about stream buffers and their role in wetlands management. He began
by highlighting the difference between a buffer and a setback. A buffer is the "surface distance between nonpoint
pollution source and receiving water for the purpose of water quality management by filtration, biological uptake,
and attenuation." A setback is "horizontal spacing between activity and sensitive features for the purpose of
establishing a safety zone allowing for the adequate dispersion and dilution of potential effects." Mr. Der focused
on the functions and values of stream buffers and how best management practices (BMP) function. The need for
buffers is to reduce and or eliminate impacts from mostly the 3 big key concerns; phosphorus, nitrogen and
sediment. The Counties in Maryland would be equivalent to RI's cities and towns. The municipalities rely on the
County for most services. There are 24 counties in Maryland. All have different ordinances but primarily use a 100
foot buffer as the minimum protective buffer. There is no state level buffer requirement because the Counties
already have one. He cited a number of literature sources, notably the EPA National Pollutant Discharge
Elimination System Stormwater menu of BMPS. There are a few areas where the State has determined that higher
levels of protection is needed, such as the Chesapeake Bay Watershed and any stream supporting colder water
fish such as trout. The County typically has three biology staff and can ask the State for assistance. He suggested
that RI needs to clarify some it its terminology. For example buffers vs. setbacks; they are not the same thing. He
also suggested that modern stormwater management technology could be more effective for redevelopment in
lieu of additional buffers. His presentation explained the needs for these spaces, pollutants like nitrogen and
phosphorus. Task force members asked several questions of Mr. Der pertaining to the administration and finer
details of the Chesapeake Bay cleanup efforts, including topics such as staffing, time tables, and planning.

Mr. Eisner's presentation was more focused on OWTS policies and OWTS setbacks. He focused on the
Maryland experience with OWTS setbacks and practices and presented some suggestions for consistent, science-
based approach. He said the Chesapeake Bay and Narragansett Bay experiences were pretty similar. Generally the
design requirements between the two states are very similar. He complimented Rhode Island on the high quality
of our design standards for OWTS. In Maryland the State sets the standards and dictates the process for review
but delegates it to the Counties for implementation. This ensures everyone is reviewing applications the same
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way. He discussed the differentiation of water based features which would have different distance based setbacks
for different parts of the OWTS. For example, drainage ways and gullies have a 25 foot setback while water
bodies not serving as potable water supplies have a 100 foot setback. There are various reasons why setbacks will
differ for public health, practical and legal reasons. He talked about the nitrogen cycle and OWTS biomats. His
conclusions were the soil type at discharge is critical. Sandy soils should have IA denitrification because little
natural Nitrogen reduction occurs in drainfield. Continuation of the current setback with 1A is ok. A setback of 100
feet on sandy soils on a 40,000 sq. ft. lot will achieve N dilution to background levels without a biomat or IA for
Silt/Clay Soils. He also said to clarify buffers vs. setbacks as they are not the same. Task force members asked
several questions of Mr. Eisner pertaining to the administration and finer details of the Chesapeake Bay cleanup
efforts, regulation of sewers; use of IA technology and buffers, what the 1000 foot critical areas was in the
Chesapeake Bay Watershed. Discussion ensued about how Maryland regulated cesspools but MD does not have a
phase-out law like RI. They also asked questions including topics such as staffing at county verse state levels, and
time tables for reviews. The discussion concluded with the topics of how lot sizes, soil types and buffer sizes relate
to OTWS.

The final presentation was from Nancy Hess, DOP, regarding a recap of the Task Force meeting to date.
She began with the adoption of the 2013 Law 42-64.13.10. She outlined the legislative charge to assess the
adequacy and gaps of wetland protection in wetland buffers and OWTS setbacks and to recommend statutory or
regulatory changes to protect wetlands statewide. She gave an overview of the meeting topics to date which were
reviewing the; prior stakeholder processes, existing Gen. Laws for wetlands and OWTS, DEM and CRMC
Rules/Regulations, municipal ordinances, regulations in other New England states. She gave a summary of the
technical presentations and guest speakers received by the Task Force up to and including today’s speakers. A
recap of the scientific literature review followed leading to an assessment of draft issues which seemed to jump
out from the meetings held to date. Ms. Hess stressed that these issues were her attempt to highlight key points
to initiate discussion among the Task Force today. The draft issues identified were under the two headings of the
identifying the adequacy of wetland protection and gaps and needed statutory or regulatory changes to protect
wetlands. Under the adequacy of wetland protection & gaps the following were listed;

Overview of literature says need buffers larger than 50 feet

Buffers should be larger than 50 feet for effectiveness >>>>>but how big?
(75 % of most functions & values supported at 100’)

Need to define & protect vernal pools

Higher standards for smaller steams vs. already urbanized large rivers

Under the statutory or regulatory changes to protect wetlands the following were listed;

e Permitting:
0 Most discussion centered on freshwater wetlands
0 Asingle, clear & predictable regulatory review process at state level
0 Eliminate dual permitting on setbacks
o Eliminate varying standards on setbacks due to dual permits
e Statutory Implications
0 Change definitions & clarify buffer vs setback
0 50-Foot Perimeter around swamps, marshes, bogs, and ponds
0 100-Foot or 200-Foot Riverbank adjacent to rivers and streams
o Define authorities

The meeting concluded with discussion by the members on the issues identified by Ms. Hess. There was
overall agreement that these were a good summary. Items discussed focused on wetland buffers and OWTS
setbacks. How could elimination of the dual efforts be accomplished and how that would that impact state
staffing? It was a concern of Janet Coit that funding be available for adequate staffing levels. Making the
application process more predictable was another topic. Ensuring that applications submitted are complete goes a
long way in easing the approve process. Are the current setbacks protective enough? Could a tiered approach be
adopted? Permits need to be issued by qualified staff. We need to clarify the confusion between buffer and
setback terminology and establish one uniform statewide system. The OWTS standards are pretty good. How
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should a science based system work which allows municipal input to the State standards? Some members
advocated for taking the Towns out of OWTS regulations altogether and some members lobbied for their
municipal viewpoint. Nobody disagreed that science should be the basis for all decisions.

Next Meeting

There is no meeting in August. The next meeting is scheduled for September 18, 2014. The topic will be review of
a preliminary report that the Working Group will be compiling based upon the meeting held to date and the
discussion today. Ms. Hess asked Task Force members to think of any additional issues for the report to address
and email them to her.

Adjourn

10:00 AM
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General Timeline 2013 -2014

9/12/2014 — The Task Force intends to meet the last Thursday of every month
(except for November and December of 2013/14). The Division of Planning will
work with the Task Force members to confirm specific dates and locations. In

SEPTEMBER 26, 2013 —Meeting 1 - DOA

Topics: Organizational, Purpose, Summaries of 2013
Public Law 42-64.13-10 and Existing Rl Gen. Laws for
wetlands and OWTS

OCTOBER 24, 2013 - Meeting 2 - DEM

Topics: Scope of Work, Summary of Prior Wetland Task
Forces, DEM and CRMC Rules/Regulations for Wetland
and OWTS, Overview of Municipal Regulations Speakers:
Carol Murphy, Ernie Panciera, DEM, James Boyd, CRMC,
Lorrain Joubert, URI

NOVEMBER 19, 2013 - Meeting 3 - DEM
Topic: Wetlands Functions and Values - Guest Speaker:
Chris Mason, President, Mason and Associates, Inc.

DECEMBER 19, 2013 — Meeting 4 - DOA

Topic: Habitat Functions for Wetland Buffers - Guest
Speaker: Dr. Peter Paton, Professor of Wildlife Ecology,
Department of Natural Resources Science, URI

JANUARY 21, 2014 - Meeting 5 - DOA

Topics: OWTS basics & Groundwater Science: Water
Resource Issues, Impacts & Nutrients in Buffer and
Riparian Zones Guest Speakers: - Dr. Arthur Gold, Dep. of
Natural Resources Science, URI, OWTS 101 - George
Loomis, Program Director, NE Onsite Wastewater Training
Program, Cooperative Extension, URI

FEBRARY 27, 2014 - Meeting 6 - DOA

Topics: Summary of NE States buffers/ regulatory
requirements, Summary of Rl municipal ordinance
inventory, Discussion on case studies for identifying
regulatory friction points — Speakers: Carol Murphy, DEM,
Sean Henry, DOP

MARCH 27, 2014- Meeting 7 - DEM

Topics: Local Wetland Review: Two Perspectives — Guest
& Speakers: Michael Deluca, Narragansett Community
Development Director & Scott Rabideau, Task Force
Member

APRIL 17, 2014 - Meeting 8 - DEM
Topics: Summary of NE States —Wetland and OWTS
buffers, Recap to date Speakers: Carol Murphy, Ernie
Panciera, DEM, Nancy Hess, DOP

the meantime, the general expectation for timing is below.

MAY 29, 2014 - Meeting 9 - RIBA

Topics: Literature Review- Part 1: Summary of Wetland
Buffer Reports & Manuals; Rl & New England Specific
Speaker: Carol Murphy, DEM

JUNE 19, 2014 — Meeting 10 - DOA

Topics: Literature Review- Part 1 continued, Wetland
Buffer Reports & Manuals and Part 2; OWTS

Speakers: C. Murphy, DEM, J. Boyd, CRMC, N.Hess, DOP,
T. Kutcher & R. Chateauneuf, LTF Members

JULY 17, 2014 - Meeting 11- RIBA

Topics: Wetlands/OWTS lIssues in the Chesapeake Bay
Region, Recap of topics / feedback on Issues from Task
Force Guest Speakers from Maryland: Andrew Der,
Environmental Consultant, Mark Eisner, Professional
Geologist

AUGUST 2014
No meeting — Writing Group prepares working draft
report

SEPTEMBER 2014

16" TVEPAY-_ 12thTask Force Meeting — DEM

Topics: Report — Overview 1st Working Draft — Parts 1-3,
Summary of Key Scientific Findings Speakers: Nancy Hess,
Carol Murphy, and Ernie Panciera

26" RPAY _ 13thTask Force Meeting — DEM
Topics: Working Draft & ldentifying adequate protection
& Gaps

OCTOBER 2014

31%FMPAY_ 14thTask Force Meeting — DEM

Topics: Report —Working Draft - adequate protection &
gaps & draft recommendations

NOVEMBER 2014
18™TVEPAY_ 15" T35k Force Meeting - DEM
Topics: Review and census on report & recommendations

DECEMBER 2014
DOP produces final report and submits
by 12-31-2014

To learn more look on line at: www.planning.ri.gov
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The Rhode Island Statewide Planning Program, Division of Planning. Department of
Administration is established by § 42-11-10, Statewide Planning Program, of the Rhode Island General
Laws as the central planning agency for Rhode Island. The State Planning Council, comprised of federal,
state, local, public representatives, and other advisors, guides the work of the Program. The objectives of
the Program are to:

- prepare Guide Plan Elements for the State,

- coordinate activities of the public and private sectors within the framework the State
Guide Plan,

- assist municipal governments with planning, and

- advise the Governor and others on physical, social, and economic planning related topics.

This publication is based upon publicly supported research and may not be copyrighted. It may
be reprinted, in part or full, with credit acknowledged to the Division of Planning. Copies of this
information are also available in a format for the physically challenged and digital format on the Division
of Planning World Wide Web site. http://www.planning.ri.gov.

For more information on the Legislative Task Force

Please contact:

Kevin Flynn
Associate Director
Rhode Island Division of Planning
(401) 222-6496
Kevin.Flynn@doa.ri.gov

or

Nancy Hess
Supervising Land Use Planner
Rhode Island Division of Planning
(401) 222-6480
Nancy.Hess@doa.ri.gov
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Task Force Members

Name Representation
James Boyd, designee for Grover Fugate Coastal Resources Management Council*
Joseph Casali, P.E. Civil Engineer Representative

Russell Chateauneuf, P.E. Civil Engineer Representative*
Janet Coit, Director Department of Environmental Management*
Thomas D’Angelo, RI Builders Association Builder’s Trade Association*
Garry Ezovski, P.E. Business Community Representative 1*
Kevin Flynn, Associate Director Division of Planning*
Lorraine Joubert, URI NEMO Environmental Entity*
Thomas Kravitz — Burrillville Municipal Representative 1*
Thomas Kutcher, Save the Bay Wetlands Biologist*
Scott Moorehead, P.E., P.L.S. Business Community Representative
Vincent Murray — South Kingstown Municipal Representative 2*
Eric Prive, P.E. Licensed Designer/ Environmental Engineer*
Scott Rabideau Business Community Representative 2*

Nancy Scarduzio, designee Office of Regulatory Reform*

* = Statutorily required
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Part 1: Introduction

Issue Statement

Rhode Island encompasses 1,544 square miles: freshwater
and coastal wetlands cover over 71,000 acres of Rhode Island or
about 11 percent of the State’s area. Palustrine wetlands are the
predominant type as they are the “inland wetlands” (forested
wetlands, shrub swamps, wet meadows, marshes, bogs, and ponds).
They make up 88% of the State’s wetlands. Estuarine wetlands
represent most of the remainder of the State’s wetlands. The
emergent type (salt and brackish marshes) accounts for 51% of the
estuarine wetlands’.

Regulation of wetlands is primarily at the State level; different
agencies regulate coastal and freshwater wetlands. The Department
of Environmental Management (DEM) regulates most of the freshwater wetlands (93%) while the Coastal
Resources Management Council (CRMC) regulates freshwater wetlands in the vicinity of the coast about
7%. Local land-use controls are an additional wetland-protection measure but vary in their complexity
and application. Some municipalities have taken the State requirements a step further and have more
restrictive setback standards. There are 25 municipalities (out of 39) that have adopted their own
standards. The local standards do not supersede the statewide standards, but are in addition to the State
regulations. This tiered system of protecting wetland resources through overlapping state and municipal
regulations sometimes results in repetitive reviews for property developers, whether they are large or
small, that require additional time for wetland and onsite wastewater treatment system (OWTS)
applications. A concern raised by those trying to improve the State’s business climate.

As a result in 2013, this Legislative Task Force (LTF) was established by Public Law 42-64.13-107.
The LTF was charged by the Legislature to evaluate the adequacy of the protection for our natural
resources by both the State and municipalities, to evaluate if gaps exist in that protection based on
current scientific data, and to recommend such standards that could foster a business climate to grow
our economy while ensuring the protection of our natural resources.

The Task Force engaged in extensive discussions focused exclusively on wetland buffers and
OWTS setbacks. They heard from numerous experts in the fields of natural resource and groundwater
science and others. Central to the discussion was whether in a State this size, would it be more protective
and cost effective to have a single, centralized state program rather than the tiered system currently in
place? Would Rhode Island benefit from a stronger, centralized program which provides more consistent
resource protection and that is a clear and predictable process? On the flip side, it is difficult to apply a
uniform approach as each municipality has different resources to protect and desired land use patterns.
Establishing uniform setbacks is complicated by the need to address both site specific and watershed
scale impacts to wetlands and water quality. The discussion centralized recommendations around three
guestions to answer the Legislative charge:

e Does our current system ensure adequate protection of our wetland resources?
e Is there duplication of efforts between the levels of government and various regulations?
e What terminology should be clarified for the benefit of all?

! Rhode Island Wetlands: Updated Inventory, Characterization, and Landscape-level Functional Assessment, U.S. Fish
and Wildlife Service, May 2014

2 http://webserver.rilin.state.ri.us/Statutes/ TITLE42/42-64.13/42-64.13-10.HTM
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Rhode Island General Law 42-64.13-10

The following is the text of the Law:

§ 42-64.13-10 Statewide standards for wetlands and septic disposal.
(a) The General assembly finds and declares:

(1) Under § 42-17.1-2, the director of the department of environmental management is charged
with regulating septic systems, alterations of freshwater wetlands, and other activities which may
impact waters of the state; under chapter 46-23, the coastal resources management council is
charged with regulating alteration of freshwater wetlands in the vicinity of the coast and other
activities that impact coastal resources.

(2) The statewide standards established pursuant to these authorities may be inadequate to
protect the natural resources of our state and need to be reevaluated based on current scientific
data.

(3) Many municipalities have implemented stricter setback and septic disposal standards to
strengthen protection of critical local environmental resources including groundwater, coastal and
fresh water wetlands, rivers and streams, and drinking supplies.

(4) Dissimilar municipal standards have resulted in a land use system wherein local governments
manage watersheds and groundwater aquifers using a variety of methods resulting in diverse
outcomes.

(5) The lack of a uniform process tends to burden businesses and property owners that require a
predictable regulatory environment in order to be successful.

(6) Clear, predictable and reliable standards and a regulated process are needed to foster a
business climate that will grow our economy while ensuring the protection of our natural
resources.

(b) No later than December 31, 2014, the Rhode Island Division of Planning in consultation with the task
force established in subsection (c), shall prepare and submit to the Governor, the Senate President and
the Speaker of the House a report that is based upon current science, water resources and wetlands
protection needs, and addresses onsite waste water treatment system (OWTS) regulation, and watershed
planning. The report shall make recommendations that ensure the protection of this State's natural
resources while balancing the need for economic development and shall:

(1) Include an assessment of the adequacy of protection afforded to wetlands and/or waters of
the state under §§ 2-1-18 through 2-1-25, subdivisions 42-17.1-2(2) and (12), and section 46-23
of the general laws;

(2) Identify gaps in protection for septic disposal and various wetlands; and

(3) Recommend statutory and/or regulatory changes that are required to protect wetlands
statewide, including, that upon the establishment of such standards by the legislature,
municipalities shall not adopt or enforce any local ordinances or requirements for OWTS or
wetland buffers and setbacks that exceed or otherwise conflict with such recommended
statewide standards.

Introduction - 2
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() The Rhode Island Division of Planning shall establish a task force and appoint members thereto
representing a balance of the interests to ensure the protection of this State's natural resources while
recognizing the need for economic development and at a minimum shall include:

(1) The director of the department of environmental management, or designee;

(2) The director of the office of regulatory reform, or designee;

(3) The executive director of the coastal resources management council, or designee;

(4) One representative each from an environmental entity and a builders' trade association;

(5) At least two (2) municipal representatives;

(6) At least two (2) representatives from the business community; and

(7) At least one civil engineer, or one environmental engineer with experience in OWTS and
wetlands regulation, and one wetlands biologist.

(d) Implementation. The Director of the Department of Environmental Management in consultation with
the Director of the Office of Regulatory Reform shall submit to the Governor, the Speaker of the House
and the Senate President, proposed legislation establishing statewide standards identified in the report
issued pursuant to subsection (b) no later than January 31, 2015.

(e) This section shall not apply to OWTSs maintenance and cesspool phase-outs.
Assembling the Task Force

The Division of Planning (DOP) began in the summer of 2013 working closely with DEM and
CRMC on implementing the Law. The DOP recognized the directive of the Law to create

“a balance of the interests to ensure the protection of this State's natural resources while

recognizing the need for economic development”.
7

The DOP used existing professional associations, recommendations from
DEM and CRMC, and professional contacts to assemble a Task Force. A
representative for each of the seven mandated stakeholders mentioned in
the Law was solicited along with eight additional constituents. Numerous
persons were contacted and a total of fifteen volunteers were selected to
serve on the Task Force. A profile of the backgrounds and experiences of
each Task Force member are provided within Appendix A, Membership
Profile.

gl

All proceedings of the Task Force - agendas, meeting notes
including recommendations offered in the Task Force meetings, presentations, technical reports, and
scientific literature presented to the Task Force are maintained by the Division of Planning. An archive of
materials is available on the Division’s website, www.planning.ri.gov, and the meeting agendas and notes
are included in Appendix B, Agendas & Meeting Notes.

Scope of Work

The Division of Planning in consultation with the Task Force prepared this report based on
current science and review of the current adequacy of wetland protection in the State. The primary effort
of the Task Force (agreed upon at the organizational meeting on 9.26.13) focused exclusively on wetland
buffers for land disturbances and Onsite Wastewater Treatment Systems (OWTS) setbacks. The Task
Force reviewed the topics listed below in order to meet the legislative charge:

Introduction - 3
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prior wetland stakeholder processes
state and municipal regulatory authorities and frameworks as they relate to wetland buffers and
setbacks for land disturbances and for OWTS including:
R.I. General Laws for wetlands and OWTS
DEM rules and regulations
CRMC rules and regulations
A summary of municipal ordinances or regulations
o An overview of municipal wetland review processes from two perspectives
wetland buffers and setbacks of neighboring states
the functions and values of wetlands
the important role of buffers
the economic benefits of wetlands
what an OWTS is and how it works
water quality issues related to OWTS, and
the current scientific literature regarding wetland buffers.

O O O O

The Task Force was provided technical presentations on these topics, conducted open discussion
on the topics, and fostered discussion and proposed recommendations to address identified problems.
This report is the result of the review of the existing practices, law, rules and regulations, and current
science on freshwater wetlands and OWTS (setback issues for OWTS, not design issues). The Task Force
held 15 meetings in 14 months. In addition the Task Force and DOP consulted with a working group
consisting of Task Force members and agency staff. The working group helped DOP accomplish
necessary tasks such as doing research, scheduling meetings, securing meeting locations, setting agenda
topics, soliciting technical and guest speakers, providing historical and current overviews of agency
procedures, and preparing a draft report for review and discussion by the entire Task Force.

The responsibility for this final report is legislatively charged to the Division of Planning. The
Division of Planning submitted this Final Report with recommendations for the protection of the State’s
wetland resources while balancing the need for economic development.

Historical Background

"Whoever wishes to foresee the future must consult the past; for human events ever resemble
those of preceding times." --Machiavelli

Although Rhode Island has been in the forefront of wetland protection since the 1970’s there
continues to be much to do. The RI Freshwater Wetlands Act was passed in 1971 3, the second of its kind
in the Nation. Since that time, however, the Act has not been recently amended to address ever changing
knowledge and increased scientific understanding despite some legislative efforts. There have been
several wetland-related task forces or advisory groups since the Act was adopted, some of which also
included review of the OWTS program. The Task Force, with the help of DEM staff, reviewed two prior
efforts;

e the Governor’s Advisory Committee on Wetlands and Septic Systems # from 1995, and
e the DEM Director’s Wetlands Task Force  from 2001.

3 http://webserver.rilin.state.ri.us/Statutes/TITLE2/2-1/INDEX.HTM
* http://www.planning.ri.gov/documents/LU/legtask/1995GovComm _Final.pdf
> http://www.planning.ri.gov/documents/LU/legtask/2001DEMWetlandTaskForce Final.pdf
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Governor's Advisory Committee on Wetlands and Septic Systems (1995)

The 1995 Report of this Committee provided numerous recommendations, and it discussed the
background and the benefits of each. There were 44 wetland specific or wetland-related
recommendations including about funding, general administration, and enforcement. According to DEM
staff, approximately ~45 % of the recommendations were partially or fully implemented. Many of the
recommendations were to be implemented via revisions to the wetlands statute, which was attempted 4
times unsuccessfully. One of the noteworthy recommendations was to “Redefine what are now
considered perimeter wetlands and riverbank wetlands to regulate them as buffer zones and transition
zones". This was part of the bills that failed in 1996 through 1999.

DEM Director’s Wetlands Task Force (2001)

This effort was led by the Director of DEM. Specific administrative, policy, regulatory and
statutory changes were examined that could be used to streamline program operations, increase
customer satisfaction and meet the mandates of the Wetlands Law. The Final Report (2001) did not
recommend statutory changes. It did recommend regulatory, policy, and outreach changes or projects to
streamline the program. The Department implemented ~84 % of them, notably, the significant re-
authoring of the rules in 2007 for improved clarity. This Task Force’s statutory subgroup and the
watershed working group discussed and provided recommendations on buffers and setbacks.

Many members of the current task force participated in these prior efforts. They were from DOA,
CRMC, RI Builder's Association, Save the Bay, and consultants Gary Ezovski and Scott Moorehead. Scott
Rabideau was then a State Representative and participated on behalf of the House. In discussion by the
current Task Force of the history of wetlands regulation in the State, the past proposals, and results, it
was suggested that the failure of the efforts on strengthening the Law in the 1990’s may have been the
impetus for communities establishing their own wetlands regulations that bring us to today’s issues.

The remainder of this Report will provide an explanation of the efforts of the current Task Force.
The section following this introduction will provide an overview of the current regulatory framework in
Rhode Island at all levels. The third section will describe how the Task Force went about examining the
science behind setting wetland buffers and OWTS setbacks. The Conclusions /Recommendations Section
will outline and discuss the issues defined by the Task Force as needing review and will also present
recommendations for action on the issues. Finally, from time to time there would be other wetland and
OWTS related topics that would arise from discussions. Because these topics were considered important
but outside of the finite scope of work and beyond the ability the Task Force to discuss in its limited
timeframe, they are included within the Conclusion / Recommendations in a subsection entitled, Other
Noteworthy Topics, for information.
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Part 2: Current Regulatory Framework in Rhode Island

Existing RI General Laws/ Rules/Regulations

Department of Environmental Management

Wetlands

The Rhode Island Freshwater Wetlands Act (R.I.G.L
Sections 2-1-18 et. seq.), which was enacted in 1971,
defines freshwater wetlands as “marshes, swamps, bogs,
ponds, rivers, river and stream flood plains and banks, areas
subject to flooding or storm flowage, emergent and
submergent plant communities in any body of fresh water
including rivers and streams, and that area of land within
fifty feet (50" of the edge of any bog, marsh, swamp, or
pond.”

The definition is broad and includes not only vegetated wetlands (i.e., swamps, marshes, bogs),
but also standing water wetlands (i.e., ponds), flowing bodies of water (i.e., rivers and streams), and the
areas of land adjacent to some of the wetlands as freshwater wetlands for regulatory purposes (i.e. the
area of land within fifty feet (50"), river bank, and flood plain).

The Act establishes the policy of the state “to preserve the purity and integrity” of all freshwater
wetlands for the protection of people and property from the hazards of freshwater wetlands, and to
protect the important functions that freshwater wetlands perform and the values that they provide. The
Act also sets forth processes by which property owners must obtain approval of the Department of
Environmental Management (DEM) for any activity that may alter the character of any fresh water
wetland (RIGL Section 2-1-21 and 2-1-22). The authority to regulate some freshwater wetlands - in the
vicinity of the coast - was transferred to the Coastal Resources Management Council (CRMC) in 1996 by a
change to R.I.G.L. Chap. 46-23.

The DEM Rules and Regulation